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' RECORDATION OF LEASE Xi@ j et
OF RAILROAD EQUIPMENT 0. g ‘

. June 4, 1979

%@M

chonnmom N 1805

JUN 519719 3 50 P

'Secretary of ‘the Intersté_lte ._' lNTERSTATECOMMERCECOMMISSION

Commerce Comm1s51on

‘fWashlngton, D C. -20423

‘Dear Secretary

Pursuant to Tltle 49, Sectlon 11303 U S.C.4 leoll'

~ Leasing. Company, a party to the lease hereinafter ‘mentioned,
.. '1s submitting herewith for recordation three copies of the
" lease dated June 4, 1979, each bearing or1g1nal ‘signatures

and all of which have been acknowledged pursuant to the

-requirements’ of 49 CFR 1116.3. In accordance with 49 CFR
1116 4, we furnlsh the follow1ng 1nformat10n :

Lessor Wayne McDonald 2803 Scenlc Dr1ve Austln,.

Lessee D1boll Lea51ng Company, P. O Box 636

,j leoll Texas 75941

Egulgment " Ten (10)‘70 ~Ton, 50‘6"'Slnglé Sheath’

‘Boxcars with Single 10' Sliding Doors centered on each car,
. Nailable Steel Flooring, Lading Anchors, AAR Plate "C",
,'manufactured by FMC Corporation, Portland, Oregon, A.A.R.
'~ Mechanical Designation XM, bearing reporting markings and

identifying marks TSE 5061 through TSE 5070, 1nclus1ve,v.n

- including appurtenances and addltlons thereto

. We are\also enclos1ng herew1th a cashler s check
in the sum of $50 00 to cover the flllng cost.

We request that the lease be duly recorded and

'returned to the follow1ng attorneys

Hallmark & Hicks
P. O. Drawer 1728 o L ‘
Lufkin, Texas 75901 - '515;44 g€ £ G Hip
. Attentlon' "Jack D. Hicks : :

Zeleskey, Cornelius, Rogers. YHE&MNLVH3dOHHH
) ‘-10‘ .I s

GERELIERES



Your attentlon to the foreg01ng matter w1ll be .
apprec1ated ' .

Yours truly,

DIBOLL LEASING COMPANY

;{;: C? é%&ﬂ,é{l%¢4yb41e4,//

-C.. Tom Sumner,‘
Pres;dent

cc: Mr. Jack D. Hicks.
~ Zeleskey, Cornelius, Rogers,
' -Hallmark & Hicks
P. O. Drawer 1728
Lufkin, Texas 75901

cc: Mr. Ward R. Burke
Burke, Leach & Sloan
P.O. Box 777 .
Diboll, Texas 75941

cc: Mr. ira D. Einsohn
- Gardere, Wynne, Jaffe & DeHay .
1700 Republlc National Bank Bldg.

Dallas, Texas 75201
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LEASE AGREEMENT

THIS»LEASE AGREEMENT, made as of this 4th day of June;
1979,_betweeneWAYNE McDONALD, whose address ie 2803 Scenic Drive,
Austin, Texas 78703; herein referred to as '"Lessor," and DIBOLL
LEASING COMPANY, a private coiporetion with its principal office
aﬁd place of businessiin the City'of Diboll, Angelina County,
»Texas,-herein referred to as "Diboll"...

WITNESSETH:

1. SCOPE OF AGREEMENT

A. Lessoi_agrees to lease to Diboll, and Diboll agrees
‘to lease from Lessor, the railroad boxcars described in. the lease
" Schedule executed by the perties.concufrently herewiﬁh_orihereafter
and made a part of this Agreement, the railroad boxcare~described
in the Schedule hereinafter referred to singuiarly as the "Boxcar"
~or collectively as the "Bexears". The’wdrd "Schedule".as'used
herein iﬁcludes the Schedule or Schedules.executed herewith and-
.any additional schedules and‘amendments.thereto, each-of'which |
when signed by both parties shall be a part of this. Agreement.

3.' It is the intent of the parties to this Agreement
that Lessor'shall at all times be and remain the lessor of all
‘Boxcars. Diboll agrees that it willeat no time take any action
or file any ddcument thch is inconsistent with the fqregoing
intent and that it will takefsuch.action'and execute such documents

as may be necessary to accomplish this intent.



C. It is further understood that the Boxcars herein,
-leased are subject to a'purchase monéy'lién.in favof of Republic-
‘National Bank of Dallas, and~Diboli does hereby expressly acknowl-
nge such purchase money lién{: And,»except for such purchase
money lien, Diboll, at its expense, will protect and defend
Léssor's title td.the'Boxcaré and wiil keep the Boxqars free and
clear ffom'any and all 1iens, claims, encumbrances- and legal
processes of Diboll's'creditprs;v'

| D. Dibollvshall ekecute and deliver to Lessor;lupon
Lessor's request, such instrument and assufances as Lessor. deems
‘necessary fof the confirmation or perfection of this Lease and
Lessor's righﬁs hereunder. ‘In furtherance thereof, Lessdr may
file or record this Lease so as to give notice to any interested
party. Any such filing or recording shall not be deemed évidence
of anyvintent to create a security interest under the Uniform
Commercial Code. -

E. The-équipment is -and shall}remain personal property
and not part of any real‘estate. Upbn the expiration 6r termination -
of this Lease as to any of the Boxcars, Diboll agrees to return
each of the qucarsjin good working order, ordinary wear and tear
-exéepted; free from all charges and liens which may result from
any act or default of Dibéll,'to Lessor at the place where the
rent ié_paid, or to such other place:as Lessor and Diboll agree
upon, complete with ail parts, equipment, and accessories with
which the Boxcar was originally‘equipped or which had been added

during the term of the Lease.



F. Diboll shall'have no Option to purchase or other-
wise acquire title to or ownership of any of the Boﬁcars"and
shall have‘ohly the fight to use the Same under and_subjectito
tﬁe terms and proVisionS of this Leése.

Z?I.EEEM

| A. The term of this Lease shall be for a périod of ohe
hundred twenty-five (125) months'commencing‘June‘1,'1979, and
terminating on the 31st day of October, 1989;
B. Diboll shéll have ﬁo option to renew of extend. the
Leasé térm. | |

3. SUPPLY PROVISIONS

A. It is acknowledged by Diboll that the Béxcars are.
beiﬁg purchased by Lessor from FMC Corpbration ("FMC") pursuant
to specifications approved'by.Texas‘SOUtheastgrn Railroad Company

("TSE"): that each of the Boxcars will bé_delivered,to Léssor\for
| acceptance by FMC at Portlaﬁd, Ofegon. |
| ~ B. Lessor or his representative will inspect each of

the Bokcafs tendered by FMC for delivery.to Diboll. Priot to
| such inspection, hbﬁever, Diboll shall confirmAin writing to
Lessor that the sample Boxcar whiChlwili be made available for
Diboll's ihspecﬁion pridr to the commencement of deliveries
conforms to the épécificatidns of the equipment égreed to by
Diboll. Upon.such appfovél_by Diboll and Lessor's determination
that the Boxcars conforms to'ﬁhe speCifications'approved by TSE

“and to allvapplicabie gbvernmental regulatory specifications,



Diboll'will-accept.delivery_thereof‘at FMC's facility in Portland,
Oregon, and shall notify Lessor invwriting‘of.such acceptancé.
Each of the Boxcars'éhall be deemed delivered to Diboll upon
acceptance by Diboll. The Boxcars shall be moved by Diboll at no
‘césﬁ to Lessor aé soon after acceptance of delivery by Diboll as
is consiétent with mutual convéhience and economy. Notwithstanding
that Diboll may nét‘have.immediate physical pQSSéssion_of the
Boxcars leased hereunder, DibolL agrees to pay to Lessor the rent -
set forth'invthis Agreement. | | |

- C.  The»ob1igation‘obeessor to-furnish the Boxcars
shall be subjectvto all causes reésonably beyond the control'of
Lessor, including, but not limited tb, delays caused by fire,
labor difficulties,idelays of carriers and materialmen, or govern-
mental authofity; and LesSér'Shall not be liable.for.any damages
by reason of any such delay.‘
4. RENTALS. -

A. Diboll agrees to pay to Lessor or its assignee
(hereinafteﬁ colleétively called “Leésor,” except where theA
cohtext otherwise indicates) for said term or any,portion'thereof}
- -as rental forvgggg‘éoxcarvéet forth in the Schedule, the sum of
$450.00 per month, the first rental installment for each'Boxcar
to become due and payable én the 1st day of‘October, 1979, or-

l thevlsﬁ day of the month following the expiration Qf one hundred
twenty (120) days after Diboll has accepted delivery of the Boxcar

as provided in'Paragraph 3A hereof, whichever occurs later. If

' requested by Lessor, Diboll agrees to execute a statement in writing

as to the commencement date of the rental payment for each of the
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Boxcars described in the Schedule. -All rent shall be paid without
hotice or demand and without abatement, deductions or setoff of
any amount whatsoever (except'as otherwise provided herein), at

such address ef Lessor as Lessor shall direct.

B. In addition to the monthly rental provrded in
Paragraph 4A hereof D1boll as to each qualifying Boxcar, if

:any, shall pay. the follow1ng rental:

(1) The term "lease year" shall mean any annual
period, commencing with the first day of the month which
coincides with the commencement of the term of this Lease,

and the first day of each succeedlng ‘year during the term of
this Lease.

(2) In the event utilization of any Boxcar leased by
Lessor to Diboll under the terms hereof exceeds 85% in any
lease year following the first lease year of the term hereof
(such Boxcar being herein sometimes referred to as a
"Qualifying Boxcar") Lessor shall receive as to such Quali-
fying Boxcar the following additional rental:

(1) As to anj Qualifying Boxcar whose utlllzatlon
exceeds 95% in any such lease year following the first.

lease year, Lessor shall receive an additional $720.00;
and ' S ’

(1ii) As to any Qualifying Boxcar whose utlllzatlon

shall exceed 90% but shall not exceed 95%, Lessor shall
receive an additional $480.00; and

(iii) As to any Quaiifying Boxcar whose utilization
shall exceed 85% but shall not exceed 90% Lessor shall
.receive an additional $240.00; :

"(iv) It is understood by and between the parties
hereto that Diboll is. contemporaneously herewith
leasing unto Texas Southeastern Rallroad Company 120
boxcars, some of which are owned by Diboll and some of
"which are owned by other lessors. For the purpose of
identification, such boxcars have been numbered and
marked "TSE 5001" through “ISE 5120." For convenience
and to ‘insure that each owner of such boxcars parti--

~ cipates equitably in any additional rental résulting
from higher utilization. of such cars, such parties have
entered into an agreement to pool all of such boxcars



for the purpose of determining utilization, the addi-
tional rental payments, -if any, and the proration
thereof among such owners in proportion to the number
of boxcars owned. = Such agreement provides for the
“preparation of statements reflecting utilization of the
boxcars; the maintaining of separate and accurate
records reflecting utilization; audit procedures,; and
the like, the terms and conditions of which said agree-

" ment are incorporated herein by referenc “and made a
part hereof for all purposes. :

5.-.REQUISITION BY GOVERNMENTAL AUTHORITY

| | A, In the event that the Boxcars, or any of them,
shall be lequlsltloned or taken over for a perlod which exceeds
the remaining term of this Lease by any.gbvernmental authority
under the power of eminent domain of-otherﬁise during the term of
this Lease, this Lease shall theréupon terminate in respéct'to
‘'such Boxcars or Boxcar} and Lessor éhall be éntitled to all sums
payable by any gbvernmental ahthority as compensation for such
requisition or taking of phssession. _ | _

’. 'B. In the event that during the term of this Lease the
‘Boxcars, or any -of them/_éfe~requisitioned or taken by any govern-
mental authority under the power of eminent domain or otherwise
for a period which does not exceed the remaining term of this
‘Léase; Diboli‘s-dutyfto,pay rent'shallvéontinuebfor the term
t,hereof,.and.Diboil shall be entitled to receive and retain for
its own account all sums payable for any such_period.hy~such
governmental agthotity as compensation'for requisition or taking

of possession of such Boxcars or Boxcar.

6. TAXES AND LIENS

Diboll agrees to report and pay, in.addition to rent,



all ad valorem, sales, use, leasing, operation, -excise, and other
taxes with respect to the Boxcars, together with any penalties,
fines, or interest thereon, and all duties, taxes, investment tax.

credit reductions, and similar charges arising out of use of the

Boxcars outside’the United States. Lessor agrees to reimburse

Diboll for all ad valorem taxes levied and imposéd‘upon the

Boxcars by the State of Texas, its gggntsAand instrumentalities.

Diboll'agrees not to encumber or dispose of this Lease or of any
of the.Boxcérs or.any pért of a Boxcar or permit ény,enéumbrance
vor,lien to be entered of 1evied'up6n any of the Boxcars. Diboll
will prémptly, at its expense, faké such action as may be neces-
saryfto‘duly discharge any ;uch mortgage, pledge,llien, éharge,

.encumbpance;'gecurity interest, or c¢laim if the same"éhail arise

at any time.

7. MAINTENANCE AND OTHER CHARGES |
A. It is agreed by and bétween,the parties hereto that

Lessor will pay forAall ordinaryiand‘necessary repairs,.maintenance
" and ser&iCing té the Boxcars. |

B, Except as proyided in Subparagraph 7A above,_Dibbll
will pay.all cOéts,'expénses, fees and charges incurred in connécF
tion with the use and operation of each of the Boxcars during its
~ lease ﬁerm; inéluding all major repairs which may increase the
useful life of the Boxcars. Title to any such élteratioﬁ, improve-

‘ment or addition shall be that of Lessor.



8. POSSESSION AND USE’

, A. So'Iong as Diboll shall not be in default under
this-Agréement,:Dibcll shall be entitled to the possession, use
and quiet enjoyment of the Boxcars in accordance Withithe terms
of this Agreément and'in the manner and to the extent Boxcars are. .
: cuscomarily used 1n the'ﬁailroad~freight business. chever;
‘Diboll's righcs shall be:Subject,to the rigﬁts of Republic National
‘Bank of Dallas, its éuccessors or assigns/ ﬁnder'any financing
agréement entered into by Lessor in connection with the acquisi-
tion of the Boxcars,‘i{e.,_upon notice to Diboll from Republic
4National Bank of Dalias, its successors or éssigns;Athat an event
of default has occurred and is3continuing under such financing.
agreement, such-partyﬁmay.réquire that all fent Shéll be made
directiy to such party and/br thatlthé Boxcars be réturned to
such party. |
| v‘B. Diboll agrees-to use the Boxcars within the bounda-

ries of the cdntinental United states (exclusive of Alaska and

Hawaii) and Canada.

9. EQUIPMENT TO BE iDENTIFIED |

| Diboll shalil, upcn the,requesf of Lessor, and at its
own expense firmly affix to the Boxcars, in a cOnspicuous place,
such a décélcomania or'métal'plate as shall be supplicd.by Lessor -
showing Lessor, or Lessor's Assignee (if thic Lease'be assigned)f

as the owner and Lessor of such Boxcars.



10. RAILROAD MARKINGS AND RECORD KEEPING

A Lessor and Diboll agree that on or before delivery.
of any Boxcars to Diboll, said'Boxcars will be lettéred with the
railrbad markings of Diboll or its permitted Assignee and méy
also be harkéd with the name and/or-other insignia_used;by Diboll-
or its permitﬁed Assignee._'such name aﬁd/or insignia shail
.comply Qith.all applicable fegulationé;-

'B. At no cost to Lessdr, Diboll Shall during the term
of this Agreement prepare.and,file, or, when necessary, prepare
for Lessor's signature and filing, éll documents relating to the
registration, maintenance andvrecord keeping functions involving.
therﬁqxcars. ‘Such documents shall include but are not limited to
the folléwing: (1) appropriate‘AAR documents;v(ii).registratién
in thevoffiCial-Railway Equipment Register and the Universal
Machine Language,Equipmént Register; and.(iii) such reports as
may_be.fequiréd from time to timerby the fCC and/or other regula-
tory agencies. . | - |

:C. Each Boxcar leased héreunder shall be registered at
no cost to Lessor in the Official Railway Equipment Régister and
the Universal Machine Language-Equipment Register. Diboll shall
:perform all :écord keeping functions related-to thé use of the
Boxcars by Dibdll and other railroads in éccordance with AAR

Railroad Interchange Agreements and Rules, such as Car Hire

"~ Reconciliation.

D. All record keeping performed by Diboll héreunder

‘and all record of payments, charges -and correspondence related to



the Boxcars shall'be'separatéiy recorded and maintained by Diboll
~in a.form suitable for reasonable insgection by Lessor ffom time
ﬁo time during regular Diboll business;hours. lDiboll shall
supply'Lessor such réporté récording'the use of»the'Béxcars as
Lessor may reasonably requést! | |

“11. ASSIGNMENT OR SUBLEASE BY DIBOLL

A. Diboll, during the term hereof, shall have the
right to-aséign'this Lease or sublet all or any paft éf the
Boxcarsvto_TeXas-SoutheaStern Railroad Coﬁpany, herein sometimes
' referréd:td as "TSE'" or the "Permitted Assignee"._ Ih such eyent,‘
the'Permitted Assignee shall be entitled to the'péésessioh, use
- and quiet.énjbyment'bf the Boxcars to the extent Boxcars aré

‘custoﬁarily uséd in the railroad freight business and subject to
- the termé of thisiAgreement.

| B. Not@ithstanding-anything to the contrary, in the
‘event of aﬁy such-assignmént or subiease by‘Diboll to TSE, Diboil
shall remain fully reséonsible and liable on this Lease and shali

not be released from performing any of its terms, covenants,

provisions and conditions.

12. ASSIGNMENT BY LESSOR

A. For the purpose of providing,funds for financing
the purchase Qf_the Boxcars, or for any-éthér purpose, Diboil
agrees (a) that Lessor may assign, sell or_encumber'all:or any
‘other part of this Lease Agreement, the Boxcars and the réntai

. paymehts hereﬁnder and (b) in the event of any such assignment of
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rental payménts hereundér and written notice thereof to Diboll,
tO'unconditionally‘pay direptly to any such assignee all rentals
and other sum$ due or to bécome due under ﬁhis‘Lease Agreement.
Any such asSigﬁment shall be in respect of this Léqse and/or the
rents and othef sums due and to become dﬁe*in respect of the
BoxcaféJ and may be either abéoluté'pr as collateral security‘for
vindebtedness'of the Lessor,u

| B. No.éuch'assignee for collateral purposes_shall be-
obligated to perform any duty, covenant_or.condition required to.
“be performed.by the Lessor under any of the terms hereof, but td
the ébntrary, Diboll; by its execution hereof, acknowledges and
4agrees-that notwithétanding any such assignment each and all such
covenants, aéréementé, repreéentations and warranties of the
Lessor shall‘survive'any such aésignment and_shall be and remain
‘the sole’liébility of the Lessor, his successors, heirs and
aésigns. _ ‘

| C. LESSOR'AND/OR LESSOR'S ASSIGNEE MAKES NO WARRANTY
OR REPRESENfATION, EITHER EXPRESS'OR iMPLiED[ AS TO THE.FITNESS,
DESIGN OR CONDITION, THﬁ MERCHANTABILITY OF THE BOXCARS OR THE
FITNESS-QF.THE BOXCARS FOR ANY PARTICULAR PURPOSE, THE‘QUALITY OR
CAPACITYAOF THE MATERIALS IN.THE BOXCARS OR WORKMANSHIP IN THE
- BOXCARS, INERINGEMENT OR.OTHERWISE.

13. GOVERNMENTAL- AND INDUSTRIAL REGULATIONS

‘Diboll agreeé'to comply with all govérnmental{lawsf.

rules, regulations, and reqairements, and with the Interchange

~11-



Rules'of‘the AAR with respéct to the use and operation of eéch_of
the Boxcars_dUring the term of this Agreemeﬁt, except that-Diboll»»'
may in good faith and by appfobriate-proceedihgs contest the
applicaﬁion of any'such law,'rule,'reguiation or requirement iﬁ
any-reasonable manner and at its expense.

14. INDEMNIfY |

A. vLessor will defend; indemnify and hold Diboll

harmleSs f:om and.aéainst ény-and all 1055 or damage of or to the
Boxcars, usual wear_and'tear excépted, exceptlany.loss, liability,
claim, damage, or‘expenSe which is directly attributable to the:
fault or neglect of Diboll andvfof which'LesSQr is not covered by
iﬁsurance. |

| B. In the event the Boxcars are subleased by Dibbll to
TSE, Lessor will'(subject.to fhe further:provisidns of Subparagraph
C herebf)‘defend, indemnify and hold TSE harmless from and againSt
any and all loss or damage of or to. the Boxcars, usual wear and
tear exceptedflunleés occurring while TSE has physical possession
of thé Boxcais. Diboll'will‘secure an aéréemeﬁt from TSE that
shall provide that (1) TSE'wi1l at all times while this Agreement
is iﬁ effect be fespdnsible for the Boxcars while on TSE's raiirqad
tracks in the,same'manner that TSE 1is responsible under Rulé 7 of
the AAR Car Service and_Car Hire Agreement Code of Car Service
Rules——Freight for cars not ownéd~by'TSE on TSE's railroad tracks.-
-TSE shall protect against the consequences of an event of loss
inVolving:thehBOXCars thle on TSE's railroad tracks by "either -

obtaining insurance or maintaining a self-insurance program which
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‘conforms to sound actuarial principles} and (2) 1if TSE elects to
carry insuranee .1t shall furnish Lessor or- leoll concurrently
with the execution of the sublease and thereafter at intervals of
‘not more than twelve (12) calendar months with a certlflcate of,
ihsurance.ﬁith respect to. the insurance carried on the Boxcars
signed'by‘an independent ineurance broker. All insurance shall
be»taken eut.in the name of TSE, Diboll and Lessor (or ite ASsignee)
as their interest may appear. -

-C.—‘Lessor shall not indemnify ner hold harmless TSE
against lose or damage'of_or to theeBOxears, usual wear and tear
Vexcepted which 1s directly attrlbutable to the fault or neglect
of TSE and for whlch Lessor is not covered by insurance.

| D.. Lessor shall not be llahle for any loss of, or

damage,to, commodities,-Or,any part thereor, loaded or shipped 1in
the Boxcare, however such loss or damage‘shall be'caused or shall
result. leoll agrees to assume respOnsibility for, toAindemnify
Lessor against, and to save it harmless from, any such loss or
damage, or claim therefer. |

H E. Lessor and Diboll mutually agree with respect to
and to the extent_bf any loss covered and paid. by insurance then'.
being carried by them respectively, the one carrying:such insurance
.and receivihg such'protection, releasee the other of and from any
and.all claims with respect‘thereto; and they further mutually
agree that their respectlve 1nourer shall have no right of subro-
gatlon agalnst the other on account thereof, and thelr respectlve
policies shall so provide. In this connection, Lessor has made

known to Diboll “the difficulty in obtaining hazard and extended

-13-



,coverage{ comprehensive general liability, and loss of use insur-
anee on the Boxcars at a reasonable premium, if at all. Diboll,
in additien‘tq owming a number of boxears, amticipates further
‘leasimg of’additional_cars. Lessor has sﬁgéested that the.neces—
sary'insurance coverage ‘be marketedAas a group rather thaneby-
Aeach.individuallj in order to maximize leverage with insurance
underwriters. Diboli' at the Lequest of Lessor and other lessors
from whom leoll is leasing boxcars, has agreed to cooperate in
the placement Qf an insurance policy or polieiesvwhich would list
Diboll} Lessot and ether lessors, As Their Interest May Appear,
ae named'ineured “and each such insured would pay his pro rata
portlon of the insurance coverage In the event the partles
hereto are unable to secure insurance in such manner but do in -
fact otherw1se secure insurance, Lessor and Diboll each agree
that'as»to.aﬁy policy of general liability insurance carried by
either of them, they will seek to have the other added théreto as
an additional insured. | | |
F. All indemnitiesVCOntained in this Agreement shall

'SUrviveithe termination hereof, howeyer same shall occur.
15. DEFAULT | |

" -A. The occurrenee of any of_the following events shail
be an event of default: | |

(i) The nonpayment by Diboll of any sum required
herein to be paid by Diboll within ten days after the
date any. such payment is due.

(ii) The breach by Diboll of any other term,
covenant, or condition of this Agreement, which is
not cured within ten days following the receipt of

written notification of leoll's fallure to comply
herewith. :

-14-



‘may,

l6.

(iii) Any act of insolvency by Diboll, or the
filing by Diboll of any petition or action undPL any

bankruptcy, reorganization, insolvency or moratorium

law, or any other law or laws for the relief of, or

- relating to, debtors.

(iv) The filing of any involuntary petition
under any bankruptcy, reorganization, insolvency or
moratorium law against Diboll that is not dismissed .
within sixty (60) days thereafter, or the appointment

- of any receiver or trustee to take possession of the

properties of Diboll, unless such petition or app01nt—
ment is set aside or withdrawn or ceases to be 1n

effect within sixty (60) days from the date of said
flllng or ‘appointment.

(v) The subjectlon of any of leoll's property
to any levy, seizure, assignment, application or sale

‘for or by any creditor or governmental agency.

‘B. Upon the occurrence of any event of default, Lessor
at its option, terminate this Agreément_and may

(1) Proceed byAany lawful means to enforcé

 performance by Diboll of this Agreement or to recover

damages for a breach thereof (and Diboll agrees to
bear Lessor's costs and expenses, including reasonable
attorney's fees, in securing such enforcement), or

(i1) By notice in writing to Diboll, terminate
Diboll's right of possession and use of the Boxcars,
whereupon all right and interest of Diboll in the
Boxcars shall terminate; and thereupon Lessor may
enter upon any premises where the Boxcars may be
located and take possession of them and henceforth
hold, possess and enjoy the same free from-any right
of Diboll. Lessor shall nevertheless have the right
to recover from Diboll any and all rental amounts
which under the terms of this Agreement may then be
due or which may have accrued to that date.

EARLY TERMINATION

A. Diboll may, at its option, by giving Lessor written

notice of termination not less than sixty (60) days priox to the

 termination date designated in such notice, terminate this Agree-

ment as to one'or'more of the Boxcars if the Interstate Commerce
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Commission shall, at any time, (i) issue an order reducing incen-

tive car hire for boxcars on an annual -basis to three months or

less without a corresponding increase in-‘straight car hire or

other monies available to Diboll -at least equal in amount to such

reduction, (ii) determine that Diboll may not apply its incentive

car hire receipts in payment of the rental charges set forth in
this Agreement, or (iii) reguire that Diboll spend funds not

-earned by the Boxcars in order for Diboll to continue to meet its

obligations set forth in this Lease Agreement.

B. Diboll shall not, by reasQn'of such early termi-

‘nation of this Agreement in accordance with the terms and pro-

visions Hefeof, be liable to Lessor for compensation, reimburse—
ménf or damagés,reithér on account of-presént or prospéctivé
profits'or_on'account of expenditures, investments or commitmenté
made ih connectioﬁ‘therewith,‘orvonvaccount of any other cause or
thing whatsoeverh except as ié othérwiée herein provided.

C. Except as may be otherwise4expressly_set,forth

“herein, upon the expiration or termination of this Agreement as

-to one or more of the Boxcars,Aall obligations of the parties as

to such Boxcar or Boxcars shall immediately cease. Diboll shall,

‘however, provide reasonble assistance to Lessor in transferring

to Lessor, all at'Diboll'sfexpense and. upon Lessor's request, all
records, data and other information relating to the Boxcars.
D. In the event damage‘or destruction of a Boxcar has

been reported in accordance with Rule 7-of.the'AAR Car Service

and Car Hire Agreement Code of Car Hire Rules--Freight and the
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appropriate amount due as a result‘thereof.is received by Lessor,
said damaged or destroyed Boxcar w1ll be removed from the. coverage

of this Agreement as of the date that payment of car hire payments

ceased.

l7.l TERMINATION
At the~eXpiration or.termination of.tnis Agreement as

: to'any Boxcars, -Diboll will surrender possession of  such Boxcars
to Lessor by delivering'the same to Lessor. A Boxcar snali be no
longer'snbject to thisiAgreement upon the removal of Diboll's or
its Eermitted Assignee's railroad markings from the Boxcar and
the plaoing thereOn of such markings‘as may be designated by
:LeSSor. If such Boxcars are not on the railroad line;of TSE upon
termination, any cost of assembling, delivering,'storing, and
transporting such Bokoars.to TSE's railroad line or the railroad
line of a_subsequent'hessee'shall be borne by Diboll. Ifiany'
Boxcar is terminated pursuant to'Paragraphs 15 and 16 hereof
prior to the end of its lease term, Diboll shall be liable to
Lessor for aliioosts‘and expenses incurred by'Lessor to repaint
the BoXcars and.place thereon the markings and name‘or other-
insignia of Lessor'S'subsequent lessee.

18. REPRESENTATIONS, WARRANTIES AND COVENANTS

Diboll represents, warrants and covenants that:

(1) Diboll is a corporation duly organized, :
validly existing and in good standing under the laws
of the State of Texas and has the corporate power,
authority and is duly qualified and authorized to do
" business wherever necessary, to carry out i1ts present
business and operation and to own or hold under lease

its properties and perform its obligations under this
Agreement.
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(ii) The entering into and performance of this
Agreement will not violate any judgment, order, law’
or regulation applicable to Diboll, or result in a
breach ofL'or_COnstitute a default under, or result
in the creation of any lien, charge, security 1nterest
or other encumbrance upon any assets of Diboll or on
the Boxcars pursuant to any instrument to which

Diboll 1s a party or by thch it or its assets may be
" bound.

(1ii) There is not action or proceeding pending
or threatened against Diboll before any court or -
administrative agency or other governmental body
which might result in any material adverse effect on

" the business, property and assets, or conditions,
financial or otherwise, of Diboll. :

(iv) There 1s no fact which Diboll has not
disclosed to ‘Lessor in writing, nor is Diboll a party
to any agreement or instrument or subject to any
charter or other corporate restriction which, so far
as Diboll can now reasonably foresee, will individually
or in the aggregate materially adversely affect the’
business, condition or .any material portion of the
properties of Diboll or the ability of Diboll to
perform its obligations under this. Agreement.

19. INSPECTION

Lessor shall at any time during normal business hours
.1'have the right to enter the premises where the Boxcars may be
located for the purpose of inspecting and examining the Boxcars
to insure Diboll's compliance with its obligations hereunder
Diboll shall notify Lessor in writing Wlthln five (5) days after
'any attachment tax llen or other judicial process shall be
attached to any Boxcar.

20. LESSOR'S PERFORMANCE OF DIBOLL'S OBLIGATIONS

If Diboll shall-fail to duly and promptly perform any
of 1ts obligations under this Lease With iespect to the Boxcars,

Lessor may, at Lessor's option, perform any act or make’ any
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payment which Leésor deems'necessary for the ﬁaintenance and
ﬁreservation‘of the Boxcars and Lessor's. title thereto, including
ipayments.for satisfaction of-liens,_repairs.and levies,'aﬁd all
sums so paid or. incurred by-ﬁéésorh together with interest at thé
highest lawful rate, and any reasonable iegal fees~incurred.by
Lessor in connection therewith; shall be additional rent under
this Lease and payable by Diboll to Lessor on demand. The per-
formanée of any act or payment by Lessor as aforesaid- shall not
beldéemed a waiver or release of any obligation or.aéféult on the
-paft7of Diboll. |

' 21. MISCELLANEOUS

A. Binding Effect: This Agreement and the Schedule .

contemplatéd hérebygshall be binding upon and shall inure to the
benefit of the parties_heretd and their respective heirs, personal

representatives, 'successors and assigns.

B. Other Documents: Both parties agree to execute the
documents contemplated by this transaction and such other documents
as may be'required in furtherance of this Agreement.

C. No Partnership: It is expressiy under ‘tood and

agreed by the parties hereto'thét.this'Agreement Constitutes a
lease of the Boxcars only and no joint venture or partnership.is'A
being created. thhing hérein shali beiconstrued as'Conveying'to
_Diboll any right, title or intefest'in the Boxcars except as a
lesseé only.‘

D. Waiver: No failure of delay by.Leésor shall'cénsti—'A

_tute a waiver or otherwise affect or impair any right, power or
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remedy_available to Lessor nor shall any waiver or indulgence by
Lessor or aﬁy pértial-or single exercise of any right,‘power or
rémedy,preclude ény other 6r further exérciéevthereof or the
:exercise of any other riéht, power or remedy. -
E. .§1§g§f This Agreement shall be governed by and
construed according to the laws of the State of Texas.
| F. ‘Notices; All notices hereunder shall be in writihg
and shall be deemed'given when delivered personally or whén
deposited in the Unitéd States mail, postage pre-paid, certified'
or régistéred, addressed to Lessor'ét the addresslset forth above
and td»Dibdll aﬁ the following address:
| Diboll Leasing Compaﬂy
P.. 0. Box 636 .
.Diboll, Texas 75941 -
or to Lessor ér Diboll at such other addresses as either of the
parties hereto may4désignaterin writing to the other from time to.

“time for such purpose.

G. Sevérability: "Any provision of thié Lease which is
‘prohibited or unénforceable in any jurisaiction shall, as to such
: jurisdiction,-be ineffgctive to ﬁhe extent of such prohibition
and unehforceéble without invalidating the femaining provisions
hereof. To the extent permitted by applicable law, Diboll hereby
'Waives any provision of léw which prohibits or‘renderé_unenforce—
>able'anyApr0§isions hereof in ény respecf.

H. Amendmeﬁts: This Amendment and the Schedule exe-

" cuted by Lessor and Diboll éonstitute the entire agreement bgtween

Lessor and Diboll with réspect_to the_Boxdars and- the subject
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méttef bf this Lease. No term Qf provision of this Lease may be
changed, modified, amended or terminated execpt by a written
agreement signed by both Lessor and Diboll, except that Léssor
l.may-insert the identificatipn'numbér as to a Boxcar on the appro-

priate Schedule after delivery.thereof.

I. Paragraph Headings: The parégraph headings contained
in this Agréement are provided forléonveﬁiént'reference only and
'shall not be cdﬁsideredvfor any purpbse.in énalyzing or éonstruing;
the 1ntentlon of . Lhe partles with respect to this Agreement

J. Counterparts This Agreement may be executed 1in

one or more counterparts and each of such counterparts shall for

all purposes'be:deemed'to be‘an Ofiginal,‘and all such counter-

'parts.together shall constitute but one and the same inst;ument.
IN WITNESS WHEREOF, the parties_hereto have executed

this Agreement as of the date first above written.

"LESSORM

DIBOLL LEASING COMPANY

By C?)42;77L4AJZ¢¢”/¢@84’/

President

"DIBOLL"
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LEASE SCHEDULE

ITEM _ QUANTITY MARKINGS. - IDENTIFICATION

FMC Corporation 70-Ton 50'6" _
Single Sheath Boxcar with Single
10' sliding Doors Centered on
Car, Nailable Steel Flooring, - o : o . :
"Lading Anchors, AAR Plate “C" 10 "TSE 5061" through "TSE 5070"




Individual Form of Acknowledgment

The State of Texas

County of Travis

On this 4th day of June, 1979, before me personally appeared
WAYNE Mc DONALD ‘ , to me well

known to be the person described in and who executed the foregoing in-

strument and he acknow]edged that he executed the same as his free act

o)

and deed.

{
t
i- Notdry Public, in and for Travis
- ; County/ Texas .
' o
|
i
]

Lena Lee Cole

My commissioh expires: July 31, 1980
i |

i
i



THE ‘STATE OF TEXAS §
- COUNTY. OF ANGELINA |

: BEFORE ME, the undersigned authority, a Notary Public,

. on this day personally appeared C. TOM SUMNER, President of .
Diboll Leasing Company, a corporatlon, known to me to be the
person and officer whose name is subscribed to the foregoing
instrument and acknowledged to me that the same was the act of
the said Diboll Leasing Company, a corporation, -and that he
executed the same as the act of such corporation for the purposes

and Con51derat10n therein expressed and in the capac1ty thereln
. stated.

. ' GIVEN UNDER MY HAND AND SEAL OF OFFICE this 4th day of
June, 1979. ’

: PP, _
_' - No T' -~ an
.gellna County, Texas
JOHN C. FLEMING '

Notary Publie

Ty o



